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THIEVES IN THE NIGHT? PRE-
DEPRIVATION REQUIREMENTS FOR 
REMOVAL OF HOMELESS PERSONS’ 

PROPERTY FROM PUBLIC AREAS 
 

Tim Donaldson* 

A homeless person’s unabandoned personal property is protected by the 
Fourteenth Amendment’s due process clause.1  “The Fourteenth Amendment 
provides that no State shall ‘deprive any person of life, liberty, or property, 
without due process of law.’”2  In Lavan v. City of Los Angeles, the Ninth 
Circuit Court of Appeals condemned the city’s practice of summarily seizing 
and destroying homeless persons’ belongings found on city sidewalks.3  The 
court held that homeless persons retain a constitutionally protected property 
right to their possessions.4  A city therefore “must comport with the 
requirements of the Fourteenth Amendment’s due process clause if it wishes 
to take and destroy them.”5  The court held that the same rules apply when 
the government takes a Cadillac or a homeless person’s cart.6  It wrote that a 
city could no more seize and destroy unattended personal property left on 
sidewalks by homeless persons in violation of a city ordinance than it could 

 
* City attorney & municipal prosecutor, Walla Walla, Washington, 1996-present; J.D., Gonzaga 
University School of Law, 1987; B.A., Whitman College, 1984.  The author thanks the B-team: 
Brent Baldwin, Tim Bennett, Scott Bieber, Kevin Braman, and Chris Buttice for their grade-A work. 
 1. Lavan v. City of Los Angeles, 693 F.3d 1022, 1032-33 (9th Cir. 2012); Sanchez v. City of 
Fresno, 914 F. Supp. 2d 1079, 1103 (E.D. Cal. 2012); Kincaid v. City of Fresno, No. 1:06-cv-1445 
OWW SMS, 2006 WL 3542732, at *37, ¶¶ 16-17 (E.D. Cal. Dec. 8, 2006) (statement of decision 
and findings re: plaintiffs’ application for a preliminary injunction). 
 2. Hooper v. City of Seattle, No. C17-0077RSM, 2017 WL 591112, at *3 (W.D. Wash. Feb. 
14, 2017) (order denying plaintiffs’ motion for temporary restraining order) (quoting U.S. CONST. 
amend. XIV, § 1). 
 3. 693 F.3d at 1027-33. 
 4. Id. at 1031-33. 
 5. Id. at 1032. 
 6. Id. 
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“seize and destroy cars parked in no-parking zones left momentarily 
unattended.”
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of government to control.13  The court therefore opined that post-seizure 
remedies cannot save clean-up activities undertaken in accordance with an 
official policy if they deprive homeless persons of their property without 
reasonable advance notice.14 

Another judge from the same court, nevertheless, later upheld the facial 
validity of cleanup policies that, in many instances, provided only post-
deprivation remedies.15  The United States District Court for the Western 
District of Washington ruled in Hooper v. City of Seattle that posting of post-
seizure notice at cleanup sites, when coupled with an opportunity to recover 
property that had been seized and stored, was adequate for immediate 
removal of obstructions and hazards.16  The court recognized that due process 
requires an opportunity to be heard at a meaningful time, but noted that such 
hearing may be postponed in extraordinary situations.17  It commented that 
failure to provide pre-seizure notice has the potential to fail constitutional 
analysis, but the court concluded that post-deprivation safeguards provide 
sufficient due process in some situations despite the absence of a pre-seizure 
notice.18 

Due process requirements applicable to homeless encampment cleanups 
are therefore unsettled.  There are authorities that indicate pre-deprivation 
notice and remedies must be provided.19  There are others that hold post-
deprivation safeguards may suffice.20  This article reviews pre-deprivation 
due process requirements for removal of homeless persons’ property from 
public areas.  It examines leading cases that discuss pre-deprivation due 
process requirements when dealing with homeless persons’ property.  It 
reviews constitutional tests developed by the United States Supreme Court 
and how they have been applied in analogous situations.  Lastly, the article 
suggests a framework for evaluating pre-deprivation due process 
requirements in regularly encountered situations. 

I. CASES RE: HANDLING OF HOMELESS PERSONS’ PROPERTY 

An Idaho statute was challenged in the wake of Lavan v. City of Los 
Angeles that authorizes officials to remove property left unattended on state-

 

 13. Id. at *12. 
 14. Id. 
 15. Hooper, 2017 WL 4410029, at *12-13. 
 16. Id. at *12. 
 17. Id. 
 18. See id. 
 19. E.g., Ellis, 2016 WL 4945286, at *11-12. 
 20. E.g., Hooper, 2017 WL 4410029, at *12-13. 



60 SOUTHWESTERN LAW REVIEW  [Vol. 49 

owned land after its owner is issued a citation for unauthorized camping.21  
Section 67-1613A of the Idaho C
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meaningful time and in a meaningful manner,’ before they are deprived of 
their property.”31 

Los Angeles has a long recorded history with regards to its handling of 
the property of homeless persons.32  A California State Superior Court 
entered a temporary restraining order in 1987 requiring city officials to post 
a prominent notice in a conspicuous place twelve (12) hours before removing 
improperly stored personal property.33  In 2000, the United States District 
Court for the Central District of California enjoined the city from 
“[c]onfiscating the personal property of the homeless when it has not been 
abandoned and destroying it without notice.”34  That court again addressed 
complaints in 2011 that the city was confiscating and immediately destroying 
homeless persons’ property without notice.35  The district court in 
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The court in Los Angeles Catholic Worker explained that “[t]he failure 
to provide pre-deprivation notice is only excused in ‘extraordinary situations 
where some valid governmental interests is at stake that justifies the 
postponing of the hearing after the event.’”41  The court held that enforcement 
of a city ordinance prohibiting personal property from being left on public 
sidewalks likely did not “constitute[] an extraordinary circumstance that 
warrants this exception.”42  It further wrote that the improvement district’s 
inconsistent post-deprivation notification practices did not satisfy due 
process requirements even if pre-deprivation notice was not required.43 

The parties in Los Angeles Catholic Worker later settled and the district 
court entered a stipulated judgment.44  It provides that officials may not seize 
or remove personal property from sidewalks or other public spaces except in 
limited situations.45 They may immediately move travel obstructions but no 
more than necessary to provide clear passage.46  They may remove trash and 
dumped items that appear to be placed for trash removal.47  They may remove 
unattended bulky items such as furniture and mattresses.48  They may remove 
unattended property to respond to public health or safety emergencies, but 
must first contact the police or sanitation bureau to address and document 
those issues.49 

Special pre-removal notice requirements apply to the handling of 
apparently abandoned property.50  Officials must attempt to identify the 
owner of the property and affix notice to it if the owner cannot be found.51  If 
the property is not packed up in a manner that provides minimum travel 
clearance, the notice must indicate that the property will be removed if it is 
not moved within twenty-four (24) hours.52  If the property is packed up, 
officials must wait twenty-four (24) hours before posting it and may remove 
the property only if it has not been moved after another twenty-four (24) 
hours has passed.53  In addition, written notice of removal must be posted 
 

 41. L.A. Catholic Worker, 2015 WL 13649801, at *5 (quoting United States v. James Daniel 
Good Real Prop., 510 U.S. 43, 53 (1993)). 
 42. Id. 
 43. Id. 
 44. Stipulated Judgment, L.A. Catholic Worker v. L.A. Downtown Indus. Dist. Bus. 
Improvement Dist., No. CV-14-7344 PSG (AJWx) (C.D. Cal. Mar. 15, 2017), ECF No. 126. 
 45. Id. at 2-6. 
 46. Id. § I.2.a-b., at 2-3. 
 47. Id. § I.2.c., at 3. 
 48. Id. § I.2.d., at 3. 
 49. Id. § I.2.e., at 3-4. 
 50. Id. at 4-6. 
 51. Id. § I.2.g., at 5-6. 
 52. Id. § I.2.f.ii.3, at 4, § I.2.g.ii, at 5. 
 53. Id. § I.2.giii., at 5-6. 
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left in an area posted with a warning sign that it could be immediately 
removed.75  
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elaborate its pre-deprivation process requirements.85  Portland agreed that 
any notices will warn that a campsite will be cleared no less than twenty-four 
(24) hours and within seven (7) days after it is posted.86  Portland also agreed 
to photograph and make a written inventory of all confiscated property, and, 
in addition, to photograph each campsite to make record of what has been 
disposed of rather than confiscated for storage.87  It promised to store “any 
item that is reasonably recognizable as belonging to a person and that has 
apparent use.”88  Portland additionally agreed to include information in any 
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or sold.96  Ordinance 13-8 was lastly enacted to deal with sidewalk 
nuisances.97
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safeguards against erroneous deprivations of property.108  The court pointed 
to procedures in the Honolulu storage ordinance providing for advance notice 
of any seizure and post-seizure notice describing where property had been 
taken and could be retrieved.109  It held those opportunities made the 
impoundment process reasonable and that a hearing was not required since it 
“would add little to prevent an erroneous deprivation.”110 

The Hawaiʻi District Court commented in Russell that Honolulu’s 
sidewalk nuisance ordinance “does not provide for either pre-deprivation 
notice or a pre-deprivation hearing.”111  It did not find this omission fatal, 
however, because of the ordinance’s post-deprivation notice and hearing 
procedure.112  
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injunction.118  The court recognized that the city had significant public health 
and safety interests, but it ruled that those interests did not outweigh interests 
of homeless persons in keeping possession of their personal property which 
included essentials such as medications and medical equipment.119  The court 
found that the city’s property removal protocols were inadequate but opined 
that they would not contravene due process if additional procedures were 
adopted that (1) provided advance notice of cleanup activities, (2) allowed 
confiscation only of property that posed an immediate risk to the public, and 
(3) better catalogued the property that was seized to facilitate reclamation by 
its owner.120  The Mitchell court therefore enjoined Los Angeles from 
engaging in mass cleanup efforts in its skid row area without giving at least 
twenty-four (24) hours advance notice or confiscating property without an 
objectively reasonable belief that the property was either abandoned, an 
immediate threat to public health or safety, evidence of a crime, or 
contraband; and the court required the city to improve its post-deprivation 
property recovery process.121 

The parties in Mitchell ultimately settled.122  The Mitchell settlement 
provides, with exceptions, that the city will not seize property as part of a 
cleanup effort in skid row and its surrounding downtown area without 
providing at least twenty-four (24) hours advance notice to affected 
persons.123  In addition, the city must provide a thirty (30) minute warning 
and an opportunity for individuals to remove their property when a cleanup 
is imminent.124  If an owner arrives while property is still being screened 
during a cleanup process, he or she must be given an opportunity to reclaim 
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items, like couches, mattresses, wood pallets, and refrigerators, and allows 
officials to move obstructions that impede passage.127  Notice must be 
prominently posted that advises affected individuals where removed property 
may be reclaimed, and seized property must be stored in a secure location for 
no less than ninety (90) days in a manner that makes it available for recovery 
by its owner within seventy-two (72) hours after its seizure.128  In addition, a 
special provision declares that living essentials, such as medication, medical 
equipment, uncontaminated tents, sleeping bags, and blankets, must be 
accessible within twenty-four (24)
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must afford a reasonable time for those interested to make their 
appearance . . . .”147  The Court left room for due consideration of the 
“practicalities and peculiarities” of a particular situation and did not impose 
a one-size-fits-all notification requirement.148  It held that: 

The reasonableness and hence the constitutional validity of any chosen 
method may be defended on the ground that it is in itself reasonably certain 
to inform those affected, . . . or, where conditions do not reasonably permit 
such notice, that the form chosen is not substantially less likely to bring 
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Schroeder v. New York, but no personal notice was given despite the property 
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when due process requires a pre-deprivation opportunity to be heard.191  
Mathews dealt with termination of Social Security disability benefits without 
a hearing under procedures that provided post-termination recourse.192  The 
Mathews Court recognized that procedural due process protected such 
benefits and that some form of hearing must be provided before someone 
could be finally deprived of them.193  It wrote however that due process is 
flexible, and the question whether certain procedures “are constitutionally 
sufficient requires analysis of the governmental and private interests that are 
affected.”194  It explained: 

[T]hat identification of the specific dictates of due process generally 
requires consideration of three distinct factors: First, the private interest that 
will be affected by the official action; second, the risk of an erroneous 
deprivation of such interest through the procedures used, and the probable 
value, if any, of additional or substitute procedural safeguards; and finally, 
the Government’s interest, including the function involved and the fiscal 
and administrative burdens that the additional or substitute procedural 
requirement would entail.195 
Post-Mathews cases indicate that an opportunity to be heard may be 

delayed in limited circumstances.196  It wrote in Gilbert v. Homar that the 
“Court has recognized, on many occasions, that where a State must act 
quickly, or where it would be impractical to provide predeprivation process, 
postdeprivation process satisfies the requirements of the Due Process 
Clause.”197  The Gilbert Court indicated that a hearing may be delayed until 
after a deprivation under the Mathews standard when an important 

 
(1982).  The Supreme Court explained in Zinermon v. Birch, 494 U.S. 113, 128 (1990), that “Parratt 
and Hudson represent a special case of the general Mathews v. Eldridge analysis, in which post-
deprivation tort remedies are all the process that is due, simply because they are the only remedies 
the State could be expected to provide.” 
 191. Mathews v. Eldridge, 424 U.S. 319, 335 (1976). 
 192. See id. at 323-26, 335-39. 
 193. Id. at 332-33. 
 194. Id. at 334. 
 195. Id. at 335.  Judge Henry Friendly presaged the Mathews test in Frost v. Weinberger, 515 
F.2d 57, 66 (2d Cir. 1975), writing that the Supreme Court’s “decisions can be fairly summarized 
as holding that the required degree of procedural safeguards varies directly with the importance of 
the private interest affected and the need for and usefulness of the particular safeguard in the given 
circumstances and inversely with the burden and any other adverse consequences of affording it.” 
 196. Gilbert v. Homar, 520 U.S. 924, 930 (1997); Fed. Deposit Ins. Co. v. Mallen, 486 U.S. 
230, 240-41 (1988). 
 197. Gilbert, 520 U.S. at 930; see also Zinermon v. Birch, 494 U.S. 113, 128 (1990) (collecting 
cases). 



2019] THIEVES IN THE NIGHT?  77 

government interest demanding prompt action is accompanied by substantial 
assurance that a deprivation is not baseless or unwarranted.198 

Pre-deprivation notice may also be excused in some circumstances.199  
The Supreme Court wrote in Fuentes v. Shevin that extraordinary situations 
could justify postponing both notice and hearing, but those situations must 
be truly unusual.200  The Court recognized in Fuentes that property may be 
summarily seized to collect taxes, to meet the needs of war efforts, to protect 
against bank failure, and to protect the public from misbranded drugs and 
contaminated food.201  It later held in Calero-Toledo v. Pearson Yacht 
Leasing Co. that seizure of property used to facilitate crimes is also an 
extraordinary situation where pre-seizure notice is
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homeless persons’ property resort to them for guidance.214  The Supreme 
Court recognized in City of Los Angeles v. David that it would be impossible 
for a city to enforce parking rules if it was required to provide pre-deprivation 
hearings before towing vehicles.215  Circuit court cases have consistently held 
that a hearing is not required before an unlawfully parked car may be towed 
from a public right-of-way.216  These situations are however distinguishable 
from impoundment of vehicles found on private property where community 
caretaking considerations may not be implicated.217 

The cases have varied in approach.  Some analyze the issue under the 
Fuentes v. Shevin exception for extraordinary situations.218  In 
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Others utilize the Mathews v. Eldridge cost-benefit test.220  The court in 
Sutton v. Milwaukee explained: 

On the benefit side of the ledger in this case, the first thing to be noted 
is that the property interest is a slight one. It is not the car itself but the use 
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permanently depriving” homeless persons of their property.226  It is therefore 
unclear whether Lavan would have excused either pre-deprivation notice or 
hearing in accordance with the court’s other towing precedents if a post-
deprivation property recovery process had been provided.227  Those 
precedents may nonetheless be instructive.228 

Ninth Circuit towing precedents differentiate between situations 
justifying immediate action and those that might not.229  The court in Clement 
v. City of Glendale distinguished situations involving illegally parked cars 
from those involving cars that are legally parked.230  The court wrote in 
Stypmann v. City of San Francisco that “[t]he ‘extraordinary situation’ 
standard justifying immediate removal without prior notice and hearing is 
clearly satisfied in some circumstances (a vehicle blocking a busy street 
during commuting hours, for example) . . . . In other circumstances the need 
for summary action is not so clear.”231  It similarly explained in Miranda v. 
City of Cornelius: 

Impoundment of a vehicle left in a public place or a vehicle for which 
there is no licensed driver . . . presumably would not require pre-
deprivation notice and a pre-seizure hearing because the burden of such 
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Consequently, there may not be a one-size-fits-all due process test for 
dealing with homeless persons’ property.  It may depend upon the particular 
situation and the public interest that is implicated. 

IV. SUGGESTED DUE PROCESS FRAMEWORK 

There are three principal types of property addressed by homeless 
persons’ property cases: (1) abandoned property,233 (2) property that 
obstructs other uses or poses some sort of hazard or threat to public safety,234 
and (3) property that fits in neither of those categories but nonetheless is kept 
or left in violation of a regulatory prohibition.235  Due process should 
nonetheless be assessed on a case-by-case basis on the total circumstances.236  
The following framework is therefore suggested with the caveat that it should 
not be blindly applied.237 

A. Abandoned property 

There is a distinction between property that has been abandoned and 
property that has been merely left unattended.238  Truly abandoned property 
is not constitutionally protected.239  The principal question then with respect 
to unattended property is whether it has been abandoned.240  If any reasonable 
doubt exists regarding the status of an item, it should be treated as not having 

 

 233. See, e.g., Stipulated Judgment at 4-6, L.A. Catholic Worker v. L.A. Downtown Indust. 
Dist. Bus. Improvement Dist., No. CV-14-7344 PSG (AJWx) (C.D. Cal. Mar. 15, 2017), ECF No. 
126. 
 234. See, e.g., Hooper v. City of Seattle, No. C17-77RSM, 2017 WL 4410029, at *12 (W.D. 
Wash. Oct. 4, 2017), aff’d sub.nom. Willis v. City of Seattle, No. 18-35053, 2019 WL 6442929 (9th 
Cir. Nov. 29, 2019); Russell v. City of Honolulu, No. 13-00475 LEK-RLP, 2013 WL 6222714, at 
*7-12 (D. Haw. Nov. 29, 2013). 
 235. See Miralle v. City of Oakland, No. 18-cv-06823-HSG, 2018 WL 6199929, at *3 (N.D. 
Cal. Nov. 28, 2018) (order denying motion for preliminary injunction); Sullivan v. City of Berkeley, 
No. C 17-06051 WHA, 2017 WL 4922614, at *5-6 (N.D. Cal. Oct. 31, 2017) (order re: motion for 
preliminary injunction); Watters v. Otter, 955 F. Supp. 2d 1178, 1188-91 (D. Idaho 2013); De-
Occupy Honolulu v. City of Honolulu, No. Civ. 12-00668 JMS, 2013 WL 2285100, at *1-2, *5-7 
(D. Haw. May 21, 2013); Catron v. City of St. Petersburg, No. 8:09-cv-923-T-
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been abandoned.241  However, if property has been abandoned, due process 
considerations are inapplicable and should not restrict its removal, 
impoundment, or discard.242 

An attempt to provide pre-deprivation notice should nonetheless be 
attempted when dealing with apparently abandoned property in non-urgent 
situations.  Many factors must be taken into consideration when determining 
whether or not property is abandoned.243  A risk of error therefore exists that 
unattended property may not be properly categorized.244  In non-urgent 
situations, pre-seizure notice is feasible and consistent with the public’s 
desire for removal of the apparently abandoned property.245  

!!



84 SOUTHWESTERN LAW REVIEW  [Vol. 49 

control over streets.249  Removal of obstructions, hazards, and threats to 
public safety are circumstances where the public’s need for immediate action 
is greatest.250  For that reason, it seems most appropriate for application of 



2019] THIEVES IN THE NIGHT?  85 

less than a private owner of property, has power to preserve the property 
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governmental interest in a non-urgent situation is cooperative and 
expeditious removal of the offending property, and that interest is advanced 
by giving enough notice to encourage the property’s owner to do so before a 
more serious problem develops.270  The test is “reasonableness under the 
circumstances.”271 

A city has an important public health responsibility to keep public areas 
clean and uncluttered.272  “Very unsanitary conditions can develop 
quickly . . . .” if areas are not regularly kept clean.273  Violation of a property 
storage prohibition is analogous to leaving a vehicle in a no parking zone, 
and there is small risk of an erroneous determination that property is illegally 
stored, because the determination is pretty cut and dried.274  The procedural 
safeguard of a pre-deprivation hearing would therefore avert few errors.275  
For practical purposes, the cost of such a hearing would be elimination of 
property removal as an effective public health and safety remedy, because it 
is unrealistic to believe that violations could be rectified before they became 

 
notice was adequate time for an owner to remove unlawfully stored property.  Catron, 2009 WL 
3837789, at *8.  The court in Hooper found that seventy-two (72) hours advance notice satisfied 
the Mathews v. Eldridge test.  Hooper v. City of Seattle, No. C17-77RSM, 2017 WL 4410029, at 



88 SOUTHWESTERN LAW REVIEW  [Vol. 49 

more serious problems if offending property had to be left in place pending 
pre-removal hearings.276 

The impact upon a homeless person when his or her personal possessions 
have been removed can however be devastating, especially when the 
removed property includes medications or other items needed for daily 
survival.277  Owners are protected by due process against even loss of use of 
their property.278  In situations involving temporary deprivation of use, “[t]he 
duration of any potentially wrongful deprivation of a property interest is an 
important factor in assessing the impact of official action on the private 
interest involved.”279  Mitigation measures are therefore important to reduce 
the impacts that property removal may have upon its owner.  Advance notice 
safeguards an owner by providing warning and an opportunity to remove his 
or her property before it will be taken.280  In addition, a timely post-
 

 276. Cf. David, 538 U.S. at 719 (stating with respect to a requirement that vehicle towing 
hearings be held within at least five (5) days after a vehicle was towed that “a hearing is impossible 
if the city is to be able to enforce the parking rules . . . .”).  The Court in David found it would be 
impossible for Los Angeles to annually schedule 1,000 or more vehicle towing hearings within a 
48-hour (or 5-

S
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deprivation opportunity to recover property or otherwise be heard reduces 
the length of any deprivation and provides an additional safeguard.281  A pre-
deprivation hearing therefore should not be required if reasonable pre-seizure 
notice has been attempted and a prompt post-deprivation opportunity is 
provided for recovery of property that has been removed.282 

CONCLUSION 

A homeless person’s personal possessions are often the only property 
that he or she owns.283  It often consists of keepsakes, medicine, personal 
identification, and items needed for daily survival.284  Removal of such 
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kept clean.289  
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abandoned.301  Care must however be taken when determining whether 
property has been abandoned, because a homeless person’s unabandoned 
possessions are entitled to due process protection.302 

Pre-deprivation notice and hearing may both be excused when urgent 
public needs arise.303  Those situations must be evaluated to ensure that: (1) 
property removal is directly necessary to keep a public area open and 
available for other uses, (2) very prompt action is needed, and (3) the removal 
is made under narrowly drawn standards by a governmental official 
responsible for determining that the removal is necessary and justified.304  In 
addition, post-deprivation due process must be provided in urgent situations 
involving removal of unabandoned property, because,  

[H]owever weighty the governmental interest may be in a given case, 
the amount of process required can never be reduced to zero––
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be considered: (1) the interests of homeless persons in continued possession 
of their personal property that will be affected by its removal, (2) the risk that 
an erroneous deprivation may occur, and the value of additional or substitute 
procedural safeguards; (3) the governmental interest at stake, including the 


