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INTRODUCTION 

Tommy, a nine-year-
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little has been discussed about how modern technology has been used to 
show juveniles also have other underdeveloped parts of the brain, including 
how research has given objective data on how psychosocial development, 
along with other biological factors, are intertwined and affect competency.14  
This note will argue that it is time for states to catch up with the times and 
create statutes based on this collaborative, objective evidence.  In addition, 
this note will argue that based on this objective information, there is a strong 
argument that not only are juveniles not able to be competent, but that based 
on science, a juvenile’s brain is malleable15 and therefore, they should not be 
automatically sent to juvenile facilities that promote recidivism versus 
rehabilitation—as is the current norm16—but instead be placed in treatment 
facilities according to their deficiencies.  This would restore the original 
intent of the juvenile justice system—rehabilitation, not punishment. 

Part I of this note will review the history of the juvenile justice system, 
including the original intent of creating a separate justice system for juveniles 
and how that intent has morphed from rehabilitation to punishment.  In 
addition, it will review the history of juvenile competency.  Part II will 
discuss how advanced research and recent U.S. Supreme Court decisions 
support the argument that states need to create juvenile competency statutes 
based on science.  This Part will also include a discussion of recent research 
addressing both neuroscience and psychosocial deficiencies in juveniles that 
should help play an integral part in arguing that juveniles should not be 
transferred to adult courts, and even if a state does choose to do so, redefining 
state juvenile statutes that address how a juvenile’s competency to stand trial 
should be examined.  Part III will argue that current state statutes are 
insufficient in addressing juvenile competency.  In addition, it will argue that 
transfer statutes and policies regarding the placement of incompetent 
juveniles in most states go against the original rehabilitative intent of the 
juvenile justice system.  Finally, there will be a brief conclusion. 

 
FRONTLINE, https://www.pbs.org/wgbh/pages/frontline/shows/teenbrain/work/adolescent.html 
(last visited Dec. 27, 2019). 
 14. See Tommy Meixner Jr., Neuroscience and Mental Competency: Current Uses and Future 
Potential, 81 ALB. L. REV. 995, 996 (2018). 
 15. See REDDING ET AL., supra note 8, at 7. 
 16. Id. at 10; see also MAUREEN WASHBURN, CTR. ON JUVENILE AND CRIMINAL JUSTICE, 
CALIFORNIA’S DIVISION OF JUVENILE JUSTICE REPORTS HIGH RECIDIVISM DESPITE SURGING 
COSTS 2 (2017), http://www.cjcj.org/uploads/cjcj/documents/californias_division_of_juvenile_
justice_reports_high_recidivism_despite_surging_costs.pdf. 
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I.  BACKGROUND AND H
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violent juvenile crime are not the norm.
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committed, without any consideration of the juvenile’s competency.37  
Additionally, questions have rarely been raised regarding whether juveniles, 
no matter their age, are even competent to stand trial.38 

B.   The History of Competency and How It Became Applied to Juveniles 

The principle that a defendant must be competent to stand trial can be 
traced as far back as sixteenth
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evaluation.44  If the defendant is deemed competent, the proceedings 
continue, but for those not deemed competent, most statutes provide for a 
period of treatment to restore competence.45  If competency cannot be 
achieved, most states specify a defendant must be dismissed for the charged 
crime after a specified period of time, except if the defendant remains 
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than are the actions of adults.”74  Finally, in Miller v. Alabama, the Court held 
that juveniles could not be sentenced to life without parole for any crime, 
explaining that “sentencers must be able to consider the mitigating qualities 
of youth.”75 

Additional support for looking to modern science comes from the 
Court’s reasoning in Miller when it addressed the state’s argument that the 
Court should consider the fact that most jurisdictions allowed a juvenile to 
be sentenced  t  
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understanding of the role of justice system participants such as judges, the 
jury, and the prosecutor; the capacity to confront witnesses; and an 
understanding of basic constitutional rights such as being innocent until 
proven guilty.84  However, a factual understanding of these factors is not 
sufficient.85  The defendant must have a rational understanding in order to 
rationally participate in one’s own defense––something that cannot be 
learned, but develops with maturity.86  Recent scientific research informs us 
that the immaturity of juvenile’s alone—besides the fact that most juveniles 
in the justice system suffer from some sort of mental illness or intellectual 
disability87—points to the fact that juveniles, especially those under the age 
of fifteen, cannot be competent.88 

The ongoing development of juveniles’ hormonal, cognitive, social, and 
emotional capacities distinguishes them from adults and are relevant to their 
competency to understand and participate in the legal process.89  These 
capacities, which are present in average functioning adults but deficient in 
juveniles, can be placed into two categories: cognitive90 and psychosocial 
deficiencies.91  Cognitive differences include deficiencies in the way a 
juvenile thinks, while psychosocial differences include deficiencies in 
juveniles’ social and emotional capability.92  Both these differences affect the 
juveniles’ “maturity in judgement”—a term used “to refer to the complexity 
and sophistication of the process of individual decision-making as it is 
affected by a range of cognitive, emotional, and social factors.”93  While 
these capacities mature from childhood through adolescence, “development 



2019] EVALUATING JUVENILES'  (IN)COMPENTENCY  155 

of this lack in capacity that juvenile advocates have argued for years that 
juveniles may lack competence to stand trial,
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centers of the brain103 and are “needed for complex cognitive tasks such as 
inhibition, executive functioning, and attention.”104 

In addition to providing support for the fact that the prefrontal cortex is 
underdeveloped, modern science also informs us that due to this region being 
underdeveloped, other biological factors step in to influence decision 
making.105  This research accounts for changes in cognition that characterize 
adolescent behavior.106  These biological factors include an increase in 
dopamine receptors, changes in hormone levels, and an underdeveloped 
limbic system.107 Dopamine is a chemical found in the brain that “affects 
memory, concentration, problem solving, and mental associations connecting 
actions and pleasure in the frontal lobe.”108  Brain imaging has shown an 
increase in dopamine levels in the adolescent brain, affecting feedback 
learning, sensitivity to social evaluation and loss, and incentive-driven 
responses.109  This increase in dopamine, coupled with hormonal imbalance, 
also step in to influence decision making in place of the underdeveloped pre-
frontal cortex and explains why adolescents especially are inclined to reward-
seeking or sensation-seeking behavior.110  Hormonal imbalance begins to 
occur during adolescence, with surges of testosterone and estrogen.111  As 
even adults can testify to, these hormones have a direct effect on decision 
making.112  Finally, the limbic system, comprised primarily of the nucleus 
accumbens, hippocampus, hypothalamus, is associated with processing and 
managing emotions.113  This system also steps in to compensate for the 
underdeveloped pre-frontal cortex.114  However, the limbic system is also still 
maturing in juveniles, meaning there is an immature system of managing 
emotions making executive function decisions.115  The effect is impulsive 

 

 103. White Matter Tracts, ANATOMYBOX (June 21, 2012), http://www.anatomybox.com/white
-matter-tracts/. 
 104. Lebel & Beaulieu, supra note 94, at 10943. 
 105. See NAT’L JUVENILE JUSTICE NETWORK, supra note 56, at 4. 
 106. Id. 
 107. Elizabeth Scott et al., Brain Development, Social Context, and Justice Policy, 57 WASH. 
U. J. L. & POL’Y 13, 22 (2018). 
 108. COAL. FOR JUVENILE JUSTICE, supra note 60, at 5-6. 
 109. See Scott et al., supra note 107. 
 110. Id. 
 111. Id. 
 112. Id. 
 113. See Rand Swenson, Review of Clinical and Functional Neuroscience, DARTMOUTH 
MEDICAL SCHOOL (2006), https://www.dartmouth.edu/~rswenson/NeuroSci/chapter_9.html. 
 114. See LARSON ET AL., supra note 7, at 13-14. 
 115. See Mariam Arian et al., Maturation of the Adolescent Brain, N
DISEASE AND TREATMEN ,MMB T (Apr. 3, 2013), https://www.ncbi.nlm.nih.gov/pmc/articles/
PMC3621648/. 
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behavior and mood swings.116  The 
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and familial influences126 and occurrences.127  Additionally, this intertwining 
is apparent from the Lebel Study, which showed that the development of the 
association tracts that support complex cognitive processing is influenced by 
complex and demanding life experiences, including education and 
social/family relationships.128  Furthermore, the Lebel Study suggested that 
social and emotional experiences during development may influence 
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further support that juveniles are not capable of being competent, and why 
courts and legislators should take notice.  
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Tommy supra.154  The results of another study also provides information 
about the effect a juvenile’s brain has on communication with counsel, 
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A.  Statutory Redefinition of Transfers and Competency Statutes 

As discussed supra, some states have transfer statutes that automatically 
transfer a juvenile into adult court based on the age of the juvenile or the 
crime committed, without any evaluation as to whether the juvenile is even 
competent to stand trial.160  Additionally, most states have no statutory 
guidance on how to determine whether a juvenile is competent to stand trial 
and the few that do have not used science to inform them.161  This has the 
effect of “‘processing’ children and incarcerating children who should be 
identified and removed from the process of criminal prosecution.”162  By 
allowing juveniles to be tried as adults, this perpetuates behavior that causes 
juveniles to get caught up in the criminal justice system.163  Transfer statutes 
do not account for this, nor the possibility that simply growing up, with 
proper support, could eliminate this criminal behavior.  They should either 
be eliminated completely or severely modified.  At the least, looking to the 
MacArthur Study, we should eliminate transfer statutes for juveniles under 
sixteen years of age.  However, if we are going to keep these transfer statutes, 
legislatures should require a competency evaluation, along with a 
redefinition of competency statutes to account for juvenile behavior due to 
lack of maturity.  In addition, new statutes should be created that afford 
greater protections to prevent incompetent juveniles from being processed 
through the criminal justice system as if they were competent.164  
Recommendations for how to do this are backed by scientific evidence on 
the juvenile brain and based on what is best for both the juvenile and 
society.165  These recommendations should not go unnoticed by courts and 
legislators. 

The argument for redefining or simply creating competency statutes that 
apply specifically to juveniles is a strong one.  For years scholars have argued 
that the legislatures and courts should be considering not only the mental 
illness or mental disability of juveniles, but also the other cognitive and 

 

 160. See NAT’L JUVENILE JUSTICE NETWORK
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psychosocial deficiencies discussed supra.166  That is because many juveniles 
are “unidentified incompetents.”167  Currently, some states have created 
juvenile competency statutes that only include specific functional abilities to 
determine competency.168  Functional abilities would include what an 
individual is able to accomplish, such as explain who the players are in the 
courtroom.169  This can be problematic because some of the abilities can be 
accomplished by rote memorization (factual understanding), ignoring that 
the juvenile does not have enough understanding and ability to withstand trial 
and assist in a proper defense (rational understanding).  Instead, competency 
statutes should define broader cognitive concepts, which are the cognitive 
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dispositions—dismissal of charges, eligibility for civil commitment—in the 
juvenile justice system can no longer be offered by the juvenile judge or that 
society considers the type of crime the juvenile was charged with as 
deserving punishment rather than rehabilitation.177  This ignores the recent 
scientific research that many juveniles may not be capable of being 
competent and do not stand a chance in adult court.  In addition, research 
shows the effects of sending a juvenile to adult prison has both financial 
consequences to society178 and promotes recidivism.179  As one judge stated, 
“a child is unlikely to succeed in the long, difficult process of rehabilitation 
when his teachers during his confinement are adult criminals.”180  This 
approach also ignores the fact that some juveniles can be rehabilitated, even 
some of the more violent ones.181
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has set the standard of proving competency by a preponderance of the 
evidence, the constitutional floor should be raised.  Additionally, there could 
be a presumption that juveniles are incompetent, shifting the burden of proof 
to the government to prove that the juvenile is competent.186  Another 
protection would be to require a lawyer to be present during the competency 
hearings, especially considering that in many jurisdictions juveniles are given 
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includes sending them to juvenile detention hall until they are deemed 
competent.195  Unfortunately, these facilities often fail to meet the goal of 
rehabilitation and instead, more often than not, inflict additional pain and 
suffering on the juvenile, promoting recidivism rather than the original intent 
of the juvenile system—rehabilitation.196  In addition, many states have 
statutes limiting how long juveniles can be held at these juvenile detention 
halls.197  This creates an issue since many juvenile offenders may not be 
competent for years due to deficiencies discussed supra.198  Then the question 
is what to do with these juveniles.199  One solution is to expand the court’s 
options to allow for other treatment services200 and perhaps a reform of these 



2019] EVALUATING JUVENILES'  (IN)COMPENTENCY  167 

There are other treatment options available besides civil commitment.206  
Because science shows juveniles have different needs in rehabilitation or 
restoring competence, the treatment should be specific to the juvenile since 
there is a wider variety of incompetency issues in juveniles versus adults.
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recidivism.213  This is in spite of other research that shows that juveniles are 
malleable and with rehabilitation could become productive adults, which 
supports the original intent of the juvenile justice system.  Based on this 
research, it is time for states to create statutes specific to juvenile competency 
standards, provide greater protections necessary in the juvenile justice 
system, and expand the options to courts for incompetent juveniles.  It is time 
to get back to the basics, to the original intent and purpose for the existence 
of the juvenile justice system—rehabilitation.  And we know from juvenile 
lifers that this is possible.  As one juvenile lifer stated, “I was adopted by my 
grandparents at the age of two.  My real parents both died due to drug related 
deaths.  This is the first and only time I’ve been in trouble with the law; it 
was a big mistake th


