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Medical malpractice constitutes a substantial share of tort litigation and
has driven many of the legal changes characterized as <tort reform,= yet the
American Law Instituteds prior restatements of torts lacked blackletter law
provisions specific to the topic. The new Restatement of Torts (Third):
Medical Malpractice (Restatement) is thus to be celebrated for its
substantial contribution in assembling and explaining U.S. medical
malpractice law.

One area where the Restatement makes a particularly important
contribution is on the law of informed consent to medical treatment. This
commentary® offers a critique of the Restatementds informed consent
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1. This commentary distills my remarks at the March 2023 Symposium on Concluding the
Restatement (Third) of Torts, retaining the informal tone that one takes in such situations. These
distilled remarks do, however, omit one topic covered in the original remarks. Specifically, the
original remarks included a discussion of a comment included in the then-working draft of the
Restatement that stated, <a provider might . . . reasonably rely on communications with a patientds
spouse or adult child to decide what information a patient does or does not wish to receive about
treatment or prognosis.= That statement was at odds with the text of the Restatement and the law
more broadly. Patients who wish to be kept in the dark about risks of medical treatment are free
to direct health care providers not to share particular information with them or instruct providers
to share that information with family members or friends instead. However, providers legally
may not rely on family members to decide what information to share with a patient solely because
they are kin. Moreover, the suggestion invited providers to act on stereotype, as the Reporters
prudently caution against elsewhere. Specifically, it invited providers to assume that family
members of patients of certain ethnic or religious groups should be consulted to determine
whether to share information with those patients, rather than asking the patients themselves what
information they want or with whom they want information shared. Fortunately, after the
Symposium, the Reporters made a wise decision to remove that comment, and it was not carried
forward into the March 2023 draft.
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provisions, highlighting concerns with its approach to defining the duty to
provide informed consent, as well as an important issue the Restatement
leaves unresolved.

I.  EMBRACE OF COMPETING APPROACHES TO INFORMED CONSENT

The Restatement recognizes that courts have4as a general matter4
taken two different approaches to determining what information health care
providers must provide patients. Specifically, it recognizes that providers
must share information thatds <material= to patients9 health care decisions
but recognizes two approaches to determining what is material.

It explains that <[i]n patient-centered jurisdictions, information is
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The value of patient self-determination is increasingly recognized by
state legislatures. There is growing recognition, informed by disability
rights scholars and advocates, that dignity and recognition of personhood
mean that individuals must be able to make their own decisions based on
their own values and preferences. For example, guardians for adults were
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First, we continue to see many areas in which providers do not respect
patient self-determination. Take something as simple as whether a medical
trainee can perform a pelvic exam on an unconscious woman without her
consent. It is common practice, although perhaps b
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Il.  SILENCE AS TO EFFECT OF CERTAIN FAILURES TO COMPLY WITH
PATIENT DIRECTIONS

Having considered what the Restatementds informed consent
provisions do, | turn to one issue about consent that the Restatement leaves
unresolved: the legal consequences of providersd failure to comply with
patientds known choices.

Consider two hypothetical situations:

(1) Mary has advance directive that says she does not wish to receive
cardiopulmonary resuscitation (CPR), but her attending doctor does not
consult it. As a result, she is resuscitated against her wishes and spends her
last months in a condition she always wanted to avoid.



2024] INFORMED CONSENT IN THE NEW RESTATEMENT 483

when a patient fails to receive the medical treatment to which the patient
consented.*

I11. CONCLUDING THOUGHTS

The new Restatement adds tremendous value in making the nation9s
medical malpractice law, including the law of informed consent, accessible
to the bar, health care professionals, and the public. Nevertheless, it would
benefit from a more nuanced, modern definition of the provider-centric
approach, and would add additional value by providing greater guidance on
liability when patient wishes are disrespected.

15. Cf. Marjorie Maguire Schultz, From Informed Consent to Patient 39 Choice: A New
Protected Interest, 95 YALE L.J. 219, 231332 (1985) (describing both situations as implicating
patients9 autonomy interests).



