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ABSTRACT 

In a recent article, Professors and Restatement Reporters Nora Freeman 

Engstrom and Michael D. Green strongly deny that tort theory is useful in 

the crafting of Restatements.  They also deny that tort theory has had much 

useful to offer to judges who formulate and revise tort doctrine.  Although 

some of their criticisms have merit with respect to some types of tort 

theory, their central argument is unpersuasive.  One pervasive kind of tort 

theory is indeed extremely valuable4namely, a theory that identifies the 

normative principles that justify tort doctrine.  To be plausible, that 

normative theory must be pluralistic and must encompass a range of distinct 
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C. Some legal theories are too abstract to provide doctrinal 

guidance 

Part III.   How theory is relevant to judicial opinions 

A. Principles often play an explicit role 

B. Reliance on multiple principles is justifiable 

C. Principles often play a historical or background role 

Part IV.   How theory is relevant to Restatements 

A. Restatements frequently invoke normative principles 

B. Judges often rely on black letter provisions without 

discussing justifying principles 

C. Restatements have a distinctive role and influence 

Part V.   Conclusion 

I. INTRODUCTION: THE ANTI-THEORY ARGUMENT OFFERED BY 

ENGSTROM AND GREEN 

In a recent article, Nora Engstrom and Mike Green relentlessly attack 

tort theory, concluding that it is almost entirely useless to courts and to 

Reporters who draft Restatements.1  Consider the following excerpts: 

<[T]ort law4as it exists and has existed4is not scripted or planned.  There 

is no coherent theory at tort law9s core . . . .  T
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Second, is it really true that one can only endorse underlying principles 

if those principles are <glorious=? Or is there some other role that principles 

can play in justifying doctrine? 

Consider some antonyms of the adjective <glorious.=  One set of 

antonyms is <mediocre= or <unimpressive.=6 That is not very promising.  

But a second set is <modest= or <humble.=7 

Let me humbly suggest that judges should employ, and actually do 
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expand, or restrict common law doctrine, they are usually cautious about 

using that power too aggressively.  That caution is justifiable; courts are 

cognizant of their institutional role relative to the legislative branch and of 

the need to exercise their power in a way that is, and is seen to be, 

legitimate. 

Moreover, the doctrinal rules that judges create or recognize are legal 

rules, not moral rules.  That is, judgesr
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Similarly, for false imprisonment liability, courts usually require the 

victim to be contemporaneously aware of the confinement.  Suppose 

manager Y calls employee C into her office for a lengthy discussion of C9s 

possible responsibility for a theft.  C is unaware that Y has locked the door.  

After the discussion, Y unlocks and opens the door.  Y is not liable for false 

imprisonment.11 

However, for offensive battery liability, courts do not require 

contemporaneous awareness of the offensive contact.  Consider this 

example from the Restatement Third, Torts: Intentional Torts to Persons: 

<While Pam is riding the subway, fast asleep,dP,,I*dcr*drP,,ca.*Sa*
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has no reason to know that plaintiff does not actua
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B. Reliance on Multiple Principles Is Justifiable 

Theories or principles that justify specific doctrines can be pluralistic.30  

This does make the analysis more complex.  But <mixed= theories of tort 

law are very plausible.  Compare the most famous <mixed= theory of 
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But it does not follow that the existing doctrine that we are tinkering 

with is itself unprincipled, for a straightforward reason.  On many issues, 

the largest and most controversial questions have already been settled.  For 

example, the following propositions are now undisputed: 

1. People have a legally protected interest in avoiding emotional 

distress. 

2. A patient has an autonomy right to decide on medical treatment 

even if medical practitioners consider the decision unwise. 

3. Tort law does not impose an affirmative duty to rescue a stranger. 

The settled status of many important tort issues is one reason why it 

might seem that Restatements are not at all influenced by fundamental 

principles or theories.   However, if courts are self-consciously changing or 

reforming the law in a significant way, they will provide justifying reasons 

for the change4as they should. 

IV. HOW THEORY IS RELEVANT TO RESTATEMENTS  

We have been analyzing the ways in which theory, in the sense of 

normative principles, is relevant to judicial decis
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justifications.  Indeed, it is now quite routine for Reporters to include, for 

most black letter sections, an official comment that explicitly sets forth the 

<rationale= or <rationales= for the black letter rule. 

B. Judges Often Rely on Black Letter Provisions Without Discussing 

Justifying Principles 

One important difference between how justifications are treated in 

Restatements and in judicial opinions is the special deference that judges 

often afford to the work of the American Law Institute.  Judges frequently 

start with a presumption that the Reporters and other ALI members, through 

the very lengthy process of creating and revising Restatement drafts, have 

carefully and thoroughly explored the relevant alternatives and the 

arguments supporting or undermining them. 

Thus, it is very common that judges cite a Restatement9s black letter 

provision but do not cite the specific justifying rationales contained in the 

comments to that provision.  In discussing the relevant legal rule, the judge 

might not fully explore its potential justifications or indeed might not 

discuss them at all. 
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decisive weight in most of the states and territories of the United States and 

in federal common law. 

Accordingly, the ALI needs to be somewhat cautious in recommending 

a rule that is controversial.  Different states have different legal traditions 
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These challenges are real, but they are not insurmountable.  Although 

many courts are highly deferential to Restatements, others are less so.  And 
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endorsing the single intent view.43  This is an example of courts attempting 

to follow the 
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Professors Engstrom and Green properly object to <grand theories= that 

purport to deduce all of tort doctrine from a single, highly general principle, 

such as utilitarianism or Aristotelian corrective justice.  But justifications 

can be more modest and nuanced.  They can be inductive as well as 

deductive.  Indeed, the most persuasive justifications in morality and law 

contain elements of both methods of reasoning, toggling between plausible 

general principles and plausible judgments about outcomes in specific 

cases.48  In this essay, I hope to have shown that a plurality of principles can 

and indeed must be invoked to justify the outcomes and doctrines of 


