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I. INTRODUCTION 

Informed consent is one of the most influential doctrinal areas of 

medical liability law.  Breach of the duty of informed consent is litigated 

much less often than is standard medical malpractice;1 however, legal 

principles that govern informed consent have had a much more direct and 

observable effect on the professional norms in medicine than have the law9s 

standards for medical malpractice.  When courts first articulated modern 

legal standards for informed consent a half-century ago, they ushered in a 

revolution in how historically paternalistic physicians and other medical 

professionals regard their relationship with patients.  As summarized by a 

leading historical study, <law9s effect on thinking about the physician-

patient relationship has far outstripped the effect that the small volume of 

informed consent cases has had= on legal liability.2 

Despite this oversized prominence and impact, key aspects of informed 

consent doctrine remain either unresolved or underdeveloped.  The lack of 

resolution stems from ongoing differences among courts about the best 

approach to key issues.  The lack of full development stems from the fact 

that informed consent doctrine is not long-standing and frequently litigated 

as are the core doctrinal elements of standard medical malpractice.  These 

conditions present both an important opportunity for the work of a 

Restatement and a challenge for how best to accomplish that work.  This 

$

 *  Professor of Law and Public Health, Wake Forest University.  I serve as a Reporter for 

this Restatement project, along with Nora Freeman Engstrom and Michael D. Green.  I am 

grateful to UC Law San Francisco which hosted me as a Senior Visiting Scholar while I wrote a 

portion of this article. 

 1. MARK A. HALL, ET AL., HEALTH CARE LAW AND ETHICS 126 (10th ed. 2024). 

 2. RUTH R. FADEN & TOM L. BEAUCHAMP, A HISTORY AND THEORY OF INFORMED 

CONSENT 142 (1986). 
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essay reflects on how the American Law Institute (ALI) has, as of the date 

of this writing, risen to this occasion for doctrinal synthesis and guidance in 

its first ever Restatement of Medical Malpractice. 

II. BASIC FRAMING 

A. Ethical Idealism versus Legal Pragmatism 

The medical malpractice Restatement devotes two sections to informed 

consent.  The first (currently numbered § 12) addresses standards for 

adequate disclosure and exceptions or adjustments to those standards.  The 

second (currently numbered § 13) addresses the distinctive causation 

standards that apply to informed consent, including both but-for cause and 

the scope-of-liability aspect referred to as <proxi
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particular patient9s situation,= such as their ability to understand English or 

to comprehend information.4 

A broader extension of this theme is the section9s stopping short of 

articulating or embracing a robust version of the <shared decision-making= 

model of informed consent advocated by several thoughtful scholars.5  As 

King and Moulton describe: 

-./012$ 31245/+$ 215464*783/947:$ 46$ /$ ;0*5166$ 47$ <.45.$ =.1$ ;.>6454/7$

6./016$ <4=.$ =.1$ ;/=417=$ /++$ 01+1?/7=$ 0469$ /72$ @171A4=$ 47A*03/=4*7$ *7$ /++$

=01/=317=$/+=107/=4?16$/72$=.1$;/=417=$6./016$<4=.$=.1$;.>6454/7$/++$01+1?/7=$
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As the section9s Reporters9 Note explains, however, many legal and 

ethics scholars recognize the law9s inherent limitations in pursuing such 

aspirational standards.7  The prestigious President9s Commission for the 

Study of Ethical Problems in Medicine and Biomedical and Behavioral 

Research (hereinafter President9s Commission), for instance, observed: 

B.1$+4=4:/=4*7$;0*5166$4=61+A$6104*D6+>$+434=6$=.1$+/<E6$/@4+4=>$=*$01/5.$47=*$

/7$47=43/=1$01+/=4*76.4;$6*$/6$=*$A*6=10$/$:17D471$24/+*:D1$@1=<117$.1/+=.$

5/01$;0*A1664*7/+6$/72$=.140$;/=417=6,$$F*=$*7+>$46$=.1$G*334664*7$2*D@=AD+$
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Failing to embrace more aspirational standards can be rightly criticized 

for reducing legal standards to formulaic reductionist practices driven more 

by legal risk managers than by ethically informed professionalism.  To 

some extent, that shortcoming is unavoidable.  In other respects, however, it 

is possible to advance more meaningful and humanistic interchange with 

patients, while also maintaining the legal benchmarks.  The Restatement 
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A provider-centered standard requires disclosure only of information that 

the provider would be professionally incompetent not to disclose, as judged 

by similar providers in similar circumstances4a standard often described 

as simply following customary professional practice.14 

In the section9s first draft, the Reporters attempted unsuccessfully to 

bridge this gulf with a single blended standard that did not clearly articulate 

either approach.15  Based on the project advisers9 well-justified 

dissatisfaction with this attempt, the section was revised to state each 

approach separately, without endorsing one over the
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This somewhat speculative (and, admittedly, hoped for) convergence at 

a conceptual level may obscure, however, important differences in legal 

procedures.  For instance, a professional standard for disclosure places 

considerably more emphasis on expert testimony than does a patient-

centered standard.20  The two standards also differ overtly in what might be 

called their <expressive= functions, that is, the message they convey about 

what behavior is minimally acceptable.  As the President9s Commission 

observed, <law has an important function as a moral teacher, both for the 

professions and for the general public.  Even though they do not always 

give full effect to the value of self-determination, legal rules and court 

decisions remind society of its commitment to this value.=21 

Accordingly, it is notable that the section undergirds a professional 

standard of disclosure with two critical foundational elements.  First, it 

requires key components of disclosure regardless of what peer professionals 

regard as essential.22  Among these are the requirement to always tell 

patients the general nature and purpose of proposed treatment (unless one 

of the standard informed consent exceptions applies) and the requirement to 

always truthfully answer a patient9s relevant questions and provide 

information the provider is otherwise aware the patient reasonably wants to 

know.  Second, in articulating a professional standard of disclosure, the 

section refers to an approach known as the <reasonable physician= standard, 

which is based on what peer providers regard as acceptable rather than 

being based strictly on how other providers behave.  Thus, a professional 

standard does not protect providers who follow prevailing patterns that peer 

opinion regards as unacceptable.23  In these several respects, the section 

guards against collective professional standards, diverting too far afield 

from the underlying principles that animate this body of doctrine. 

III. DIFFICULT ISSUES 

Moving beyond the basic standard of care, the Restatement tackles 

several difficult issues that courts have not squarely addressed or clearly 

$

AND LEGAL IMPLICATIONS OF INFORMED CONSENT IN THE PATIENT-PRACTITIONER 

RELATIONSHIP 17 (1982). 

 20. However, the Reporters9 Note to Comment f observes that, even patient-centered 

jurisdictions <usually require expert testimony on the more technical aspects of the informed 

consent inquiry, such as the nature and extent of risks, what physicians generally should know, 

and the viability of alternatives.=  See MEDICAL MALPRACTICE RESTATEMENT, supra note 4, § 12 

cmt. f. 

 21. 1 PRESIDENT9S COMMISSION, supra note 8, at 151. 

 22. MEDICAL 
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resolved.  The three principal ones are disclosure of treatment alternatives, 

discussion of nontreatment options (so-called <informed refusal=), and 

disclosure of provider characteristics. 

A. Disclosure of Treatment Alternatives 

Disclosing alternatives to recommended treatment is the least 

developed aspect of the core informed consent duty.  Both in patient-

centered and provider-centered jurisdictions, courts reflexively recite the 

duty to disclose treatment alternatives, including the option of forgoing 

treatment altogether, but that disclosure aspect is seldom the focus of 

informed consent litigation.24  Accordingly, the doctrinal element of 

precisely when alternatives must be disclosed, and 
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just whether treatment could have been avoided, but instead whether 

different treatment would have worked better.26 

Accordingly, this Restatement takes two considered stances.27  First, it 

uses the term <material= to describe which alternatives must be disclosed.28  

Second, it requires disclosure only of the existence and basic nature of such 

alternatives, but not their particular risks and benefits.29  These stances are 

based on the following rationales. 

$

 26. As the Reporters9 Note to Comment l observes: 

This lack of clarity and predictability has caused courts, even in patient-centered 
jurisdictions, to express concern that rote application of the oft-expressed duty to 
discuss alternatives might impose an excessive liability risk on providers who, in 
hindsight, made the unfortunate choice between two reasonable options.  A West 
Virginia court, for instance, appears to have held that the duty to advise of alternatives 
is, as a general matter, governed by <ordinary medical negligence principles= rather 
than by informed consent.  The court was concerned that <extend[ing] the duty of 
informed consent . . . into treatment option availability determinations4which are 
necessarily driven by medical judgment4beyond the scope of a patient9s treatment 
selection choice bleeds the concept into an area governed by the general principles of 
competent medical practice.=  Cline v. Kresa-Reahl, 728 S.E.2d 87, 93 (W. Va. 2012) 
(involving a stroke patient who was managed with bedrest and observation rather than 
<clot-busting= thrombolytic medication).  And a California court worried that the open-
ended nature of the treatment alternative element could force providers to <explain each 
and every possible [alternative] procedure regardless whether he or she believes it to be 
medically indicated,= with the <inevitable result= that routine treatment decisions would 
require a <mini-course in medical science,= recognizing that <there may be dozens, 
perhaps even hundreds, of diagnostic procedures which could reveal a rare and 
unforeseen medical condition but which are not medically indicated.=  Vandi v. 
Permanente Medical Grp., 9 Cal. Rptr. 2d 463 (Ct. App. 1992). 

See MEDICAL MALPRACTICE RESTATEMENT, supra note 4, § 12 cmt. l. 

 27.  In addition to these points, it is noteworthy
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Courts have not settled on consistent terminology about when a 

treatment alternative is significant enough to require disclosure.30  Various 

cases say or suggest that only medically <viable,= <feasible,= <acceptable,= 

or <available= alternatives need be disclosed,31  but that would appear to go 

almost without saying.  This Restatement instead uses the term <material,= 

to encompass both these issues of medical judgment as well as elements of 

patient preference.  In provider-centered jurisdictions, <material= is defined 

primarily from the medical professional perspective of what alternatives 

other providers believe their competent peers should discuss in the 

circumstances.  In patient-centered jurisdictions, however, requiring 

disclosure of <material= alternatives opens the door to more subjective 

regret over paths not taken.  Therefore, Comment l advises these 

jurisdictions that: 

(B&*$ 61=$ /7$ *@T15=4?1$ @*D72/0>$ A*0$ =.1$ /+=107/=4?16$ /$ A/5=A47210$ 3/>$

21=103471$=./=$/$;/=417=$<*D+2$./?1$</7=12$=*$5*764210,$$U71$/;;0*;04/=1$

31/6D01$ 46$ =*$ 47=0*2D51$ /$ ;0*A1664*7/+$ 1+1317=$ 47$ =.46$ ;/0=45D+/0$ 5*7=1M=$

=./=$ +434=6$ 3/=104/+4=>$ =*$ /+=107/=4?16$ =./=$ /01$ 31245/++>$ 01/6*7/@+1$ *0$

?4/@+1,$ $ V7210$ =./=$ /;;0*/5.C$ 4A$ /$ ;0*?4210$ 01/6*7/@+>$ @1+41?16$ =./=$ /7$

/+=107/=4?1$ 46$31245/++>$D701/6*7/@+1$*0$7*7?4/@+1C$ =.17$ =.1$;0*?4210$./6$
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5*75+D247:$ =./=$ =.1$ /+=107/=4?1$ 46$ 7*=$ 3/=104/+$ D7+166$ =.1$ ;/=417=$ ./2$
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Admittedly, this is a fairly novel approach, lacking any developed 

caselaw support specifically on point.  However, it reconciles the patient-

centeredness of the <materiality= concept with the professional-standards 

focus of the language quoted above, which is also from patient-centered 

jurisdictions. 

The section9s other duty-limiting stance for treatment alternatives is to 

avoid holding providers to any particular standard of specificity in 

discussing the risks and benefits of the alternatives that must be disclosed.  

Requiring more than this runs the risks of insisting that providers go into 

more detail than is feasible4or than patients generally want4about 

various paths that could be taken then.33  Rather than further parsing what 

$

 30.  For a review of the unsettled state of this case law, see Krause, supra note 24, at 323335. 

 31.  MEDICAL MALPRACTICE RESTATEMENT, supra note 4, § 12 cmt. l (collecting cases); 

see, e.g.,
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recommend or pursue treatment.  However, even in patient-centered 

jurisdictions, most courts are inclined to apply only conventional 

malpractice principles to these nontreatment situations,34 perhaps because 

they sense that the two potentially distinct doctrinal categories tend to meld 
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C. Disclosure Related to a Provider9s Credentials and Experience 

Most informed-consent litigation addresses risks that are inherent to a 

particular course of treatment, tailoring the disclosure to a patient9s 

particular circumstances, but not according to those who might administer 

the treatment.  Nevertheless, characteristics of a provider might be very 

important to a particular patient9s deliberation about what course of action 

to take4for instance, whether to seek a second opinion or a more 

experienced provider.  It is therefore somewhat incongruous that informed 

consent law does not consistently require disclosure of risk factors related 

to a provider9s particular experience and skills, s
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misrepresentation is actionable under generic tort principles.41  Under 

informed consent doctrine, this section also makes actionable the failure to 

<truthfully answer the patient9s relevant questions relating to the 

provider.=42 

A related issue is whether informed consent requires disclosing the 

costs that a patient will incur for a course of treatment.  So far, courts have 

not addressed that issue.  However, some commentators have recognized its 

importance in an era of <consumer-driven= health care where the need for 

greater price transparency is increasingly stressed.43  As with provide-
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IV. CONCLUSION: MODULATING DISCLOSURE TO MEET PATIENTS9 

INFORMATION PREFERENCES 

Returning to this essay9s opening theme, appropriate liability for 

breach of informed consent strikes a balance between the doctrine9s highest 

ideals and the pragmatics of administrable legal principles.  This essay, in 

focusing on boundaries of informed consent liability, may appear to be 

overly concerned about the pragmatic considerations.  In somewhat broader 

perspective, however, it is important to emphasize a key safeguard against 

informed consent law being insufficiently patient-centered: the requirement 

that providers give patients all relevant information <that the provider is 

aware the patient reasonably wants to know.=47  That safeguard applies in 

provider-centered and patient-centered jurisdictions alike.48  In particular, 

the requirement that providers answer patients9 relevant questions allows 

patients to determine directly how much information they want.49  As 

Comment m notes, this key safeguard <reduces the need for baseline legal 

standards to encompass a more comprehensive set of affirmative 

(unprompted) disclosures.= 

Whether that safeguard is sufficient will remain open for debate.  There 

are good reasons not to put too much onus on patients who can be reluctant 

to question providers in a manner that expresses concern, and often, who do 

not know enough to know what they should be concerned about.  Also, a 

highly fact-specific inquiry into long-ago conversations, or a subjective 

inquiry into what a provider reasonably should have sensed, places obvious 

demands on the adjudicative system.  Nevertheless, as the section notes, 

<when such evidence exists, it should be considered in determining whether 

a provider9s disclosure was reasonable.=50 

$

 47.  MEDICAL MALPRACTICE RESTATEMENT, supra note 4, § 12(d)




