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I. INTRODUCTION 

The standard of care for health care providers proposed by section 5 of 

the Restatement of the Law Third, Torts: Medical Malpractice marks a 

fundamental shift in the American Law Institute9s position on professional 

tort liability.  According to both conventional wisdom and prior 

Restatement provisions, the standard of care for physicians is determined 

by their customary practices.  Professionals alone are given the unique 

privilege to set their own legal standard of care.  However, the proposed 

section 5 departs from this position.  Instead, reasonable care for health care 

providers is defined as conduct <regarded as competent= by medical peers.  

Customary practices are relevant but do not bind the jury. 

In reality, the step taken by section 5 is much less radical than the 

hornbooks and legal encyclopedias would suggest.  Many states have 

already abandoned the custom-based standard of care, and others ignore it 

in practice.  As a result, the law in action already resembles the provisions 

of the new Restatement.  I strongly endorse this new definition. 

This paper is divided into three parts.  Part II explains and defends the 

new definition of the medical malpractice standard of care.  Part III 

describes the evidence that juries can responsibly handle their responsibility 
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As Judge Learned Hand explained, <a whole calling may have unduly 

lagged in the adoption of new and available devices.=2 

At the beginning of the twentieth century, physicians were governed by 

the same rule.3  But as their social status grew,4 their legal privileges grew 

with it.  Those privileges ranged from immunity against liability under the 

antitrust price-fixing rules to rules excluding corporate competition.5  One 

of these special rules gave physicians the power to set their own standard of 

care.6 

A. Conventional Wisdom: The Standard of Care is Defined by Customary 

Practice 

Throughout the twentieth century, legal scholars uniformly believed 

that customary medical practices set the standard of care in medical 

malpractice cases.  This consensus extended from treatises like William 

Lloyd Prosser and W. Page Keeton, to legal encyclopedias, like American 

Jurisprudence.  According to Prosser, tort law <gives the medical 

profession . . . the privilege, which is usually emphatically denied to other 

groups, of setting their own legal standards of con
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The custom-based standard of care is supported by two primary 

rationales.  First, lay juries should not be given the power to conclude that 

practices widely followed by practicing physicians are negligent.8 Second, 

that physicians can be trusted to place patient interests above their own 

financial interests when establishing their standards of care.9 

Many modern decisions confirm their continuing adherence to the 

custom-based standard of care.  For example, in 2018, the Nebraska 

Supreme Court said that <the standard of care is found in the customary 

practices prevailing among reasonable and prudent physicians.=10  In 2012, 

the Connecticut Court of Appeals said that <[p]hysicians are required to 

exercise the degree of skill, care, and diligence that is customarily 

demonstrated by physicians in the same line of practice.=11  The Wisconsin 

 

 8. See, e.g., Pedigo v. Roseberry, 102 S.W.2d 600, 607 (Mo. 1937) (<Juries should not 

be . . . turned loose and privileged to say, perchance, the method of treating an injury . . . was 

negligent notwithstanding . . . [testimony establishing] that the uniformly adopted practice of the 

most skillful surgeons had been followed.=).  This opinion is stated repeatedly throughout the 

Restatement Third of Torts.  See, e.g., RESTATEMENT (THIRD) OF TORTS: LIABILITY FOR 

PHYSICAL AND EMOTIONAL HARM § 7 cmt. a (stating that <the modified duty applicable to 

medical professionals . . . reflects concerns that a lay jury will not understand what constitutes 

reasonable care in the complex setting of providing medical care=); R
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Supreme Court affirmed a decision that went even further, stating that 

<[b]ecause the standard of care is determined by the care customarily 
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competent= by a providers9 peers.18  Customary practices are relevant but 

do not bind the jury. 

B. The Caselaw is Evolving in the Same Direction as the Proposed 

Restatement 

The actual case law has always been more complex than conventional 

wisdom suggested.19  Many states have explicitly moved to a reasonable 

physician standard of care.20  The test in these states is what a reasonable 

physician would have done, not what is usually done.  According to a 

review published in 2000, the fraction of states using reasonable care 

language had grown to roughly forty percent.21  The rationale is quite 
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Another challenge posed by the use of a custom-based standard is the 

difficulty of reliably proving which practices have become customary.  One 

physician-lawyer has suggested that a national survey would be needed.25  

In real life, experts often do not know and could not hope to know the 

fraction of doctors who would have behaved like the defendant did.26 

For whatever reason, the courts in many ostensibly custom-based states 

allow plaintiff9s experts to testify that the defendant9s care was not 

<acceptable,= <appropriate,= or up to the <standard of care= without 

reference to prevailing practices.27 

Thus, nearly half the states have already abandoned the custom-based 

standard of care as a matter of law.  Many others ignore it in practice.  A 

precise count is virtually impossible because many states have confusing or 

conflicting language.28 

C. The Proposed Standard of Acceptable or Competent Care is the Right 

One 

As noted above, the traditional custom-based standard is unworkable.  

It is also bad public policy.  The new standard bas
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prevented clinical trials for decades, mutilating thousands of women with a 

worthless procedure.29 

Researchers have found remarkable delays4as much as a decade4in 

the adoption of new best practices, even when their superiority is not in 

dispute.  Fifteen years after a major study established that rigorous glucose 

control significantly reduced long-term complications from diabetes, only 

one of four diabetic patients was receiving the recommended number of 

annual tests.30  Furthermore, studies have documented that nearly half of 

physicians do not follow Clinical Practice Guidelines.31 

This is especially troublesome because a surprising number of clinical 

practices have no reliable evidentiary basis.32  E. Haavi Morreim observes 

that many clinical <routines are based not just on clear data and careful 

reasoning, but also on habit, hunch, current fashion, and the profession9s 

folk wisdom.=33 

One in five prescriptions is provided for an off-label purpose, even 

though most of those uses have no supporting research.34  Sometimes that 

practice is beneficial, but sometimes4as in the common off-label use of the 

diet drug Fen-Phen4patients suffer devastating injuries.35  Small wonder 

that repeated studies have found that medical practices vary widely and 

inexplicably from one community to another.36 

 

 29. SIDDHARTHA MUKHERJEE, THE EMPEROR OF ALL MALADIES: A BIOGRAPHY OF 

C
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In light of these considerations, I strongly endorse the ALI9s adoption 

of a standard based on conduct <regarded as competent= by medical peers=.  

However, the wisdom of this departure from the guardrails of the custom-

based standard of care depends on the jury9s ability and willingness to 

sensibly evaluate medical evidence and treat providers fairly.  Fortunately, 

the evidence indicates that they can and do.  This analysis is at the core of 

Part III of this essay. 

III. THE JURY9S ABILITY TO EVALUATE MEDICAL NEGLIGENCE 

Decades of research on medical malpractice jury verdicts show with 

remarkable uniformity that juries use their power wisely.43  Negligence 

matters.  The odds of a plaintiff9s verdict rise as the evidence of negligence 

improves.44  When in doubt, jurors regularly give physicians the benefit of 

the doubt. 

Compelling studies show that doctors win half of the jury trials that 

independent medical experts believe the patients sh



474 SOUTHWESTERN LAW REVIEW  [Vol. 52 

Malpractice plaintiffs win jury verdicts about half as often as plaintiffs 

in other torts cases.50  Furthermore, they win in front of juries about half as 

often as they win in front of judges, a pattern not found in most personal 

injury litigation.51  After one researcher eliminated trials in which only 

damages were contested, he found that medical malpractice plaintiffs won 

only eleven percent of the cases in his data set.52  While selection bias could 

conceivably explain some of these outcomes, their uniform consistency 

with the more rigorous research on jury verdicts certainly suggests that 

juries view claims of physician negligence with some skepticism.53 

These outcomes strongly suggest that doctors enjoy one or more 

systemic advantages.54  Two strong candidates are access to better lawyers, 

experts, and evidence55 and widespread public skepticism about patients 

who sue their doctors.56  Whatever the explanation, juries give physicians 

the benefit of the doubt.  Contrary to common conception, juries seem to be 

aware of their limited expertise and unwilling to find against a physician if 

they have any doubt about the merits. 

Put differently, they seem to take very seriously the burden of proof 

and the two schools of thought doctrine.57  If they do not feel comfortable 

choosing between opposing experts, they find for the defendant.  They are 

more likely to do so than judges and even other physicians.  If the 

complexity of some malpractice cases helps anyone, it helps defendants.  

Based on this body of research, there is no basis for doubting that juries will 
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In my conversations with experienced lawyers on both sides, I have 

found that they already know these facts.  It is very hard for a patient to win 

a malpractice verdict.  Because it is also very expensive to litigate them, 

plaintiffs9 lawyers are filing fewer and fewer cases in California and across 

the nation.58 

IV. THE FINAL FORMULATION 

Section 5(a) defines the medical malpractice standard of care as <the 

care, skill, and knowledge regarded as competent among similar medical 

providers in the same or similar circumstances.=59 

Rather than asking whether the defendant behaved as physicians 

customarily do, this definition asks whether the de
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For similar prudential reasons, I suspect, the Reporters proposed a 

stronger evidentiary role for customary practices in medical malpractice 

cases than that given to industry customs in ordinary negligence cases, 

where custom is simply one factor to be considered.  This met strong 

resistance from critics who felt that far too much weight was being given to 

medical customs. 

To be sure, the initial draft did place a heavy thumb on the scale in 

favor of using prevailing practices as the standard of care.  Too heavy.  In 

its earliest iterations, Comment e of Council Draft No. 4 implied that 

customary practices should usually govern, stating 
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presumption in favor of custom.67  They also dropped the text stating that 

customs can only <sometimes= be regarded as incompetent.=68  The current 

draft also preserves language, clarifying that the standard of care is 

<ultimately= and <essentially= what other health care providers regard as 

competent, not what they typically do.69  At the same time, however, the 

latest draft of the comments continues to say that customs will <frequently= 

or <often= be a useful benchmark and that prevailing medical practices are 

<usually= competent.70


